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EDITORIAL NOTES. 


Oi the more than eight hundred bills, which have been introduced 
into the last New Jersey Legislature (at least four times as many as 
ought to have been introduced), the most important one pass- 
ed, perhaps, is what is known as the Public Utilities measure. It was 
introduced into and through both Houses, and signed by the Gover- 
nor, all within a week. There was good reason for hastening it, be- 
cause every corporation affected, in case it disliked any feature of 
the measure, would have been represented at Trenton in opposition, 
had there been any substantial delay between introduction and pas- 
sage. The Governor signed the bill upon the ground that it was a 
step forward, and this it is. Heretofore only steam railroads have 
been subject to a supervisory board. Now the same board’s duties 
are extended to include jurisdiction over “every railroad, express, 
street railway, traction, canal, subway, gas, electric light, heat and 
power, water, sewer, telephone, telegraph or other corporation, asso- 
ciation or joint stock company operating within the state of New 
Jersey for public use, under privileges granted by the state, or by 
any municipality thereof,” and the name of the board has been chang- 
ed to “Public Utilities Commission.” We cannot conceive how any- 
one can say that this extension of the jurisdiction of a state board 
to every kind of public utilities corporations is not an advance over 
the pre-existing law. It is an advance and a radical one at that. 
However, it is more than probable that any criticism that the measure 
is not a real forward step based upon the purport of the measure it- 
self, but upon the two points against the bill specified in the special 
message of the Governor concerning it, viz.: The want of power to 
compel an enforcement of the orders of the board, and the want of 
a rate-making clause. We assume that the former omission in the 
bill will be supplied before the Legislature adjourns, but it is quite 
evident that rate-making power will not be given to the commission 
this year. We can well understand, indeed, why it is that aside from 
all corporation influences, many members of the Legislature are 
averse to granting rate-making powers to a commission composed of 
men, who for the most part, are not experts in the line of the business 
of carrying on public utility corporations. The argument is put up 
and with force, that only practical experts, who are at the same time 
thorough business men, can tell just what charges should be made for 
serving the public in each of the several lines of public service in this 
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state. Nevertheless it is true there is another side to the question. 
lf all corporations were to make their rates of public service based 
upon a certain per cent. of actual profit, the public could not find fault. 
But it is well known that certain public utility companies, perhaps 
most notoriously the large telephone companies of the country, charge 
exorbitant rates for the services they render, and others can do so if 
they desire, without let or hindrance. Now, surely there must be 
some power to reach these rates when they are exorbitant, or a state 
must declare itself powerless to cope with the creatures it has brought 
into being. The State of New Jersey grants certain public franchises 
to a corporation; that corporation is a distinct creature of the state; 
the state must be capable of so controlling its own creature that it 
will in general serve the public rightfully, and not wholly as it pleases. 
That a rate-making power given to a board having jurisdiction over 
public utility corporations is constitutional we do not doubt; the only 
question is whether the time has come in New Jersey when such 
power may be safely conferred upon the Public Utilities Commission 
as it now exists. That such power will be conferred at some future 
time must be conceded. We see no good reason why it might not 
have been tried at the present time by the incorporation of a rate- 
making provision in the 1910 act. However, the Legislature thought 
otherwise, and is to be given at least the credit of doing something 
which the public has long asked for and the various political parties 
have demanded. 


Mr. Frank bergen, of Neva. delivered an address some years 
ago upon “The Other Side of the Declaration of Independence.” It 
was given in one of the churches in Elizabeth, and seemed to please 
so many hearers that it was published in pamphlet form, copyrighted, 
and sold for the benefit of the coal fund of the church. Now, eleven 
vears later, one of the historians of Boston, Mr. James H. Stark, uses 
some of the materials of this address in a book he has published, en- 
titled “The Loyalists of Massachusetts; or the Other Side of the 
American Revolution.” Certain language Mr. Stark took from Mr. 
Bergen’s address word for word, without quotation marks. We know 
something about Mr. Stark, and there is no question in our mind that 
he is a painstaking writer and historian of the old school, who would 
not intentionally deceive his readers in reference to quoted matter. He 
certainly made a mistake, however, in not seeing to it that there were 
quotation marks put before and after the material taken from Mr. 
Bergen’s address. This thing often happens, more especially in news- 
paper offices, but the only correct way to use a quotation literally is 
to quote it, and then any charge of plagiarism will fall to the ground. 
Probably the immediate results of a publication of the charge of 
plagiarism against Mr. Stark will be to increase the demand for a very 
bright little pamphlet. Few of our New Jersey lawyers can write 
more entertainingly than Mr. bergen when he sets about it. 





A Mr. Mayer, of the New York Bar, has been writing an article 
proposing a distinctly initial title for lawyers. Like some others who 
have written upon the subject, he thinks that when those of the 
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medical profession can put an “M. D.” after their name, and those of 
the clerical profession can use the prefix “Rev.,” and sometimes the 
suffix “D. D.,” that lawyers might use the initials “A. L.” for attorney- 
at-law, and “A. C. L.” for attorney and counselor-at-law, or some- 
thing of the kind. He seems to think that the “Esq.” after a lawyer’s 
name signifies a ’squire who “did work, labor and services for his 
master, the knight, similar to those which a coachman or house servant 
performs today,” and, therefore, that it is more appropriate to a coach- 
man than to a coachman’s master! But the fact is that usage has de- 
termined that the designation “Esq.” in America means either a 
lawyer or a justice of the peace, and perhaps the worst feature of it 
is that both the lawyer and justice of the peace are treated on grounds 
of equality in the use of the designation. However, it is a convenient 
designation of long standing, and we do not believe that it will be 
altered by any discussions of the subject for a long time to come. 





In McClure’s Magazine for April, Mr. Chas. B. Brewer has an 
article upon “Some Follies in Our Criminal Procedure,” which simply 
emphasizes anew the fact that there are many legal avenues in this 
country for the escape of a criminal, and that justice as to the criminal 
classes, especially in the case of murderers, is neither swift nor sure. 
Ordinarily speaking, his remarks apply more to certain other of the 


States of the Union than to New Jersey. Thanks to an upright 
judiciary and to pretty active prosecutors of the pleas, the criminal 
business of this State is, on the whole, well handled. But even here, 
as elsewhere, the two reviews permitted, first by the Supreme Court, 
and then by the Court of Errors and Appeals, sometimes tend to 
lengthen out the time in which a criminal complaint should be de- 
termined to a much longer period than public sentiment approves or 
than justice requires. Uncertainties as to the propriety of the ad- 
mission or rejection of evidence on the trial often lead the Court be- 
low to make mistakes which eventuate in the overthrow of verdicts 
and the necessity for new trials, notwithstanding that it is perfectly 
apparent that substantial injustice has not been done to a defendant. 
President Taft, in a recently published statement, said that “there 
ought to be introduced in the statutes of every State of the United 
States in regard to appeals in criminal cases, and indeed in regard 
to civil cases, a provision that no judgments of a prior Court should 
be reversed except for an error which the Court, after reading the 
entire record, can affirmatively say would have led to a different ver- 
dict and judgment. This would do no injustice and would end re- 
versals for technicalities.” This may seem a little harsh to lawyers 
who are accustomed to find loopholes for the escape of criminals 
from the just deserts of their crimes, but it is in accordance with the 
dictates of common sense and common justice, and some day we ex- 
pect to find some such a statute in operation in every State. In this 
issue we print an opinion by the Chief Justice of our own Supreme 
Court, which partially illustrates how the Courts below may act up 
to the best legal knowledge obtainable, and yet have its ruling on the 
omission of evidence in a criminal cause set aside eventually by the 
Court of Errors and Appeals. The case is that of State vs. Ready. 
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Mr. Ready was a Newark lawyer, who was convicted in the Essex 
County Courts of forging a will. Certain testimony was rejected on 
the trial as being hearsay. The Supreme Court, upon a review, up- 
held the prior Court, and now in the opinion in the Errors and Ap- 
peals, the Chief Justice remarks: “It is proper that we should say 
before closing that, in the state of our decisions as they existed at 
the time when this case was tried, the trial Court was not only justi- 
fied in following the decision of the Supreme Court in Boylan ads. 
Meeker, but was under a legal obligation to do so; and that the 
Supreme Court itself was also required to pursue the same course, 
unless it considered that decision to be manifestly unsound.” In 
other words, as more clearly appears in the opinion, there has been 
more or less of uncertainty heretofore as to the view of the Errors 
and Appeals upon this precise subject, although the weight of the 
obiter in that Court was in the line of the decision of the trial Court 
in this case; but now it seeming to be important that a new and perma- 
nent declaration as to the admission of hearsay testimony shall be 
made, the judgment below must needs be reversed and a new trial 
ordered. Under the present conditions of New Jersey law and prac- 
tice, this is a conclusion unavoidable, but it will readily be seen that it 
does not tend toward swiftness or certainty in criminal procedure. 





CHARGE TO GRAND JURY—COLD STORAGE CASES. 


At the March term of the Hudson Oyer and Terminer, Mr. Justice 
Swayze gave the following charge to the Grand Jury: 

Gentlemen of the Grand Jury: The prosecutor has brought to 
my notice the investigation that you have been pursuing into the 
cold storage of food in this country. I understand the investigation 
has led you to desire some instructions as to the law regarding crim- 
inal conspiracy. As Chief Justice Beasley said, forty years ago, there 
is perhaps no crime, an exact definition of which it is more difficult 
to give than the offense of conspiracy. He added that, in the nature 
of things, it cannot be every collusion between two or more persons 
to do an unlawful act, or an indifferent act by unlawful means, which 
will constitute an offense of a public nature; for if this were so, a 
large portion of the transactions which, in the ordinary case of litiga- 
tion between party and party, come ‘before the courts would assume a 
criminal aspect, in which the state would have an interest. After 
commenting on the difficulty of distinquishing between combinations 
which involve criminality and those which do not, he said that a 
combination will be an indictable conspiracy, (1) whenever the end 
proposed, or the means to be employed, are of a highly criminal char- 
acter; (2) where they are such as indicate great malice in the con- 
federates ; (3) where deceit is to be used, the object in view being un- 
lawful; or (4) where the confederacy, having no lawful aim, tends 
simply to the oppression of individuals. At the time this opinion 
was delivered we had in this state a statute which made it a criminal 
conspiracy to combine to commit any act injurious to the public health, 
or to trade or commerce. 

This act had been on the statute books at least since 1846, but 
in 1898 the gentlemen who revised the Crimes act, and the Legisla- 
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ture, thought it wise to drop this section and to substitute one couch- 
ed in less precise and definite language, omitting any specific refer- 
ence to a combination to commit an act injurious to the public health, 
or to trade or commerce. This indefinite legislation immediately 
proved unsatisfactory, and, in the very next year, 1899, the old sec- 
tion from the act of 1846 was re-enacted, with certain omissions. 
Among the words omitted were those which made it a criminal con- 
spiracy to combine to commit an act injurious to the public health, 
or to trade or commerce. 

I refer to the history of this legislation for the reason that it 
may be suggested, and with great force, that the fact that the Legis- 
lature, evidently having before it the old act, chose to omit this pro- 
vision, is an indication that, in the opinion of the legislators, a com- 
bination of that kind ought not to be criminal. Forcible as is the ar- 
gument drawn from this significant omission, it is not conclusive. 
The same act of 1899 limits a conspiracy to a combination to commit 
a crime, where the act of 1846 made it a conspiracy to combine to 
commit any offense. But the Supreme Court has very recently de- 
cided, in a case which certainly extends very much the scope of the 
crime of conspiracy, that this crime is not limited to the acts pro- 
scribed by the statute. The court has said in so many words, that 
“where the conspiracy results in mischief to the public, it seems that 
the indictment will be sustained where neither the object nor the 
means are criminal,” and “an indictable conspiracy may be a combina- 
tion to accomplish an object which is not criminal, by means which 
are not criminal, where the public is injuriously involved, or where the 
result would be either injury or oppression to individuals.” 

This is the last authorative declaration of our courts, and it is 
couched in language so broad and sweeping that a combination to 
commit any act where the public is injuriously involved, or where 
the result would be an injury to individuals, would seem to be an in- 
dictable conspiracy. Whether or not any limitation ought to be 1m- 
posed on the generality of this language, aside from that imposed by 
the good sense of a jury, is not a question in this case. No doubt 
the public is injuriously involved where there is a combination, the 
object of which is to raise the price of articles of food of prime neces- 
sity. . 

You will notice, however, that under this definition, broad as it 
is, it is essential not only that there should be a combination, but that 
that combination have for its object or necessary result the injury 
of the public, or the injury or oppression of individuals. This is an 
essential element of the crime; for it is fundamental in the case of 
common law crimes, such as this, that there should be a criminal 
intent. No man is a criminal, says the old legal maxim, unless his 
mind is criminal. Even if you find that there is a combination, the 
effect of which is to raise the cost of necessaries of life, it is not the 
subject of indictment if the object is lawful. The object of the com- 
bination need not be criminal, but if the object is lawful, there is 
no crime, even if the public is injuriously affected. The concentra- 
tion of a vast population around such a point as New York City, and 
the great distance of that population from the original sources of 
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food supply, render it a necessity that quantities of food, large in 
amount but small in proportion to the population to be fed, should be 
accumulated, and held for longer or shorter periods, in order to meet 
the demand. Such an accumulation made in times of plenty to meet 
the public need in times of scarcity, does not of itself indicate that 
the object of the accumulation was the public injury; it may even be 
for the public weal, for, although it may tend to raise prices in the 
time of plenty, it ought, under proper management, tend to keep 
them down at seasons when the natural supplies are scarce. 

One of the earliest records deals with this subject. The Book oi 
Genesis gives us an account of the interpretation by Joseph of 
Pharoah’s dream, of the lean and the fat kine, and the advice which 
foilowed—I quote from the American Revised Version—‘Now, there- 
fore, let Pharoah look out a man discreet and wise and set him over 
the land of Egypt. Let Pharoah do this, and let him appoint over- 
seers over the land, and take up the fifth part of the land of Egypt 
in the seven plenteous years. And let them gather all the food of 
those good years that come, and lay up grain under the hand of Phar- 
oah for food in the cities and let them keep it. And the food shall 
be for a store to the land against the seven years of famine, which 
shall be in the land of Egypt; that the land perish not through the 
famine.’ The result was, as you will remember, that when the seven 
lean years came, “there was famine in the land; but in all the land of 
Egypt there was bread.” 

I refer to this only by way of illustration, but it suffices to show 
that the storage of food may have an object consistent with the pub- 
lic welfare. If upon the evidence you think that was the object in 
the present case, you should find no indictment. If, however, the 
evidence renders it probable that the object of accumulating food- 
stuffs and holding in cold storage was merely to enhance the price 
to the public injury, an indictment would be proper. I say, if the 
object was merely to enhance the price; for it is clear that the carry- 
ing out of a lawful purpose may have a tendency to enhance the price. 
Whatever may be said of the right to civil remedy in such a case, 
there is no remedy by indictment if the aim was lawful, and the en- 
hancement of price was incidental only to the execution of that law- 
ful purpose. As Chief Justice Beasley said, in speaking of the pro- 
vision of the act of 1846 which forbade a combination to commit an 
act injurious to trade or commerce, “An act, to fall within this pro- 
vision, must be one which, with directness, inflicts an injury on trade; 
as, for example, a combination to depress any branch of trade by false 
rumors. But, in the case before us, [before him as he was speaking] 
the act charged, if it could be said to injure trade at all, did so not 
proximately, but remotely. It is true that at a far remove an injury 
to an individual manufacturer may effect trade injuriously, but in the 
Same sense, so, it is true, will an injury inflicted on a consumer of 
manufactured articles. But it is not this undesigned and incidental 
damage which is embraced within the statutory indication.” The Chief 
Justice was speaking of a strike by workmen, but the language is 
applicable generally. 
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I have given an illustration of a case where food was accumulated 
in a time of plenty to meet the needs of a time of famine. Perhaps I 
ought also to give illustrations of a contrary kind. It was reported 
some months ago that the owners of coffee in Brazil, or perhaps the 
Brazilian Government, meant to destroy large quantities of coffee in 
order to raise the price. Such an act as that could have but one object, 
and that merely to enhance the prices artificially. So, too, in a case 
which probably frequently happens, where men combine to raise the 
apparent market price of an article of merchandise or of shares of 
stock by means of washed sales, as they are called, in order to create 
a factitious price at which they may unload on the public. These il- 
lustrations are extreme. In the two latter cases | should have no 
hesitation in telling you to indict; in the case | mentioned before I 
should have no hesitation in telling you not to indict. Most cases are 
more difficult, and like this must be left to the Grand Jury. 

In order than an indictment may be justified, the evidence should 
render it probable, (1) that there is a combination, for it is not enough 
that a single individual or a single corporation, however large, should 
have enacted alone and on its own initative; (2) that the combina- 
tion have for its object merely to enhance the price of foodstuffs and 
have no lawful aim; (3) that the acts done in furtherance of the com- 
bination directly, and not merely incidentally, enchance the price. 

The question remains whether an indictment can be found in 
the County of Hudson. That can only be the case if the crime, if 
crime there be, was committed in this county. The gist of the crime 
of conspiracy is the combination; it is the illegal agreement that con- 
stitutes the crime; but it has been decided that an indictment may 
be had in this state, when the conspiracy is found in another state, 
if it can be proved that an overt act was done here by some of the 
conspirators in furtherance of their common design. I think any 
overt act in this state is enough. If, then, you think the case a proper 
one for an indictment, you may find one, if the proof shows either a 
conspiracy found in this county, or an overt act in furtherance of a 
common design committed in this county in furtherance of a com- 
mon design formed elsewhere. Such an act would be the storage of 
food stuffs, or the withholding of them from sale, for the purpose of 
enhancing the price. ; 

I need hardly add that the complaints made in this case are such 
as to cause considerable public interest. It is, therefore, more than 
usually necessary that we should all assume a careful, calm, judicial 
attitude in order that exact and even justice may be done. Of course 
you will guard yourselves carefully from outside solicitation and act 
only upon the evidence before you. 





The motorman of an electric car which passes immediately in 
front of a fire engine house is held, in Dole v. New Orleans R. & Light 
Co. 121 La. 945, 46 So, 929, 19 L.R.A.(N.S.) 623, to be guilty of double 
negligence when he drives the car at full speed in approaching such 
house, and fails to see, in time to enable him to stop the car and 
avoid collision with an outcoming hose wagon, a signal given while 
his car is 144 feet distant from the engine house. 
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STATE v. NATIONAL PACKING COMPANY ET AL. 


(Hudson Oyer and Terminer, March 14, 1910.) 
Corporation Books and Minutes—Compulsory Production in this State for wse by Grand 
Jury. 

On application by the Prosecutor of the Pleas of Hudson county 
for orders to compel certain New Jersey Corporations to bring within 
the state books of minutes of stockholders and directors. [Some of 
these corporations have their chief places of business in Chicago, and 
were of the class of companies known as cold storage ————- The 
application naturally followed the investigation by ‘the Grand jury of 
Hudson county into certain cold storage matters as per the charge to 
the grand jury on the preceding pages.—Editor of Law Journal.| 

Mr. Pierre P. Garven, Prosecutor of Pleas, for the State. 

Mr. Richard V. Lindabury, Mr. W. D. Edwards and Mr. Sam- 
uel Untermeyer (of the New York Bar), for the National Packing 
Company, and others. 

SWAYZE, J.: The prosecutor of the pleas for the County of 
Hudson applies for orders compelling certain New Jersey corpora- 
tions to bring within the state the books of minutes of stockholders 
and directors. The only objections made on behalf of the corpora- 
tions are two; first, that the prosecutor fails to show what cause is 
pending in which the books may be required as evidence; second, that 


[| have no power to compel the books to be brought within the state 


except where they may ‘be needed in a cause in the Supreme cout 


so that they may be subject to the control ot that court or of my- 
self as a justice of the court. 

The petition shows only that the grand jury is investigating 
charges of conspiracy and other criminal offenses against divers in- 
dividuals, for the proper investigation of which it is necessary to 
examine the books in question. A subpoena duces tecum has been 
served, which has been unavailing because the books have been kep! 
out of the State. In some jurisdictions it is required that a subpoena 
to testify before the grand jury shoud state a definite pending case 
Such seems to be the rule in Pennsylvania. Appeal of Hartranft, 85 
Pa. State, 433. 

For reasons presently to be stated I think this case is not ap- 
plicable in New Jersey. It was urged at the argument that the rule 
in New York was the same. I am not referred to the authorities, but 
can readily believe that such rule may arise out of the provisions of 
the New York code. If so these authorities would be quite inap- 
plicable in this State. 

My inquiries of my brethren who have had experience in criminal 
practise, show that in this State the practise varies in different coun- 
ties, and that in the more populous counties it has been usual to issue 
— nas to testify generally before the grand jury without specify- 
ing a particular case. The correctness of this practise must depend 
“a the power of the grand jury. If that power is limited to an in- 
vestigation of cases in which defendants have been arrested, and are 
held either on recognizance or in jail, and,of cases specially given 
them in charge by the court, it may well be that the subpoena should 
specify the case in which attendance is desired. Such is the rule in 
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Pennsylvania, and this would account for the decision in Hartranft’s 
appeal. If the grand jury has the right to do what its oath indicates 
is its duty—diligently inquire into all such matters as shall in any 
way come to their knowledge—a different rule ought to be applied. 

Often a crime may have been committed and may be notorious, 
although the perpetrator may be unknown; in other cases there may 
be grave suspicion that a crime has been committed, although such 
suspicion may be far from certainty. It would thwart the adminis- 
tration of justice to hold that in every instance the case to be in- 
vestigated must be definitely specified in the subpoena, for not only 
may the grand jury be ignorant of the necessary facts, but to give the 
name of the suspected individual, or even to describe the supposed 
offense, may warn the offender and give him an opportunity to es- 
cape. To specify in such a case would deprive the investigation of 
the grand jury of the advantage of secrecy which is characteristic of 
their proceedings. 

The question has been recently considered by the Supreme Court 
of the United States, and that Court has reached the conclusion that 
the grand jury has general power to investigate. Hale v. Henkel, 201 
U. S$. 43. This decision states what has generally been supposed to 
be the rule in New Jersey. If the grand jury has this power, it fol- 
lows that it may subpoena witnesses generally, even when it is un- 
‘known whether or not a crime has been committed, or if one has 
been, by whom. 

If it be said that this general power makes it possible for a grand 
jury to harass and vex citizens by subpocnaing them in cases in which 
they have no knowledge, the answer is that attendance upon court is 
one of the burdens imposed upon members of a civilized society, and 
it must be left to the good sense and fairness of grand jurors who may 
be trusted not to vex or harass their fellow-citizens out of mere wan- 
tonness. 

As Lord Bacon said: “For that which you are properly charged 
with, you must know that all subjects without distinction of degrees, 
owe to the King tribute and service, not only of their deed and hand, 
but of their knowledge and discovery.” Countess of Shrewsbury’s 
case, Two State trials, 778. Vhe case of In re {laines, 38 Vroom, 442, 
to which I am referred, is not to the contrary. That was the case of 
a subpoena to testify on the trial of an indictment, where the reasons 
which J have above set forth were not applicable, and the Supreme 
court very properly held that the subpoena should recite in what 
case it was issued. The note by Judge Hughes to his opinion in 
United States v. Ralston, 17 Fed. Rep. 895, at page 901, supports 
the issue of a general subpoena. The learned judge by his very criti- 
cisms of the practise recognizes its existence, and by not embodying 
the criticisms in his opinion indicates that it was meant rather by 
way of warning than as a declaration of the law. Section 877, of the 
United States statutes, authorizes the practise expressly. 

This application is made under Section 44 of the Corporation 
act. This section has been construed by the Court of Errors and 
Appeals in Fuller v. Hollander & Company, 16 Dick. 648, at page 6538. 
Mr. Justice Collins, speaking for the court, said: “The true con- 
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struction of the section quoted, so far as it confers power upon a jus- 
tice of the Supreme court or upon the Court of Chancery, is that 
whenever proper cause is shown to the judicial authority whose ac- 
tion is invoked, the books of a corporation that are by law permitted 
to be kept outside the state may be summarily brought within the 
territorial control of such judicial authority. Proper cause would be 
shown by presenting a situation within the range of such authority, 
in which the production of the books would subserve some lawful or 
useful end within the judicial control. No other jurisdiction is con- 
ferred.” In the succeeding paragraph the court recognized that 
cases frequently arise where the corporation itself is not a party to 
litigation in which, nevertheless, its books may be legal evidence. 

The present case is an investigation pending before a grand jury 
in which these books may furnish evidence. That presents a proper 
cause, and the only question is whether it is within the range of my 
authority and whether the end to be subserved by the production of 
the books is within the judicial control. It is argued that the ex- 
pression “within the judicial control,’ means within the control of the 
judge who makes the order. This is not the necessary meaning of 
the opinion. 

“The judicial control” may mean not the control of the particular 
judge, but the control of the judiciary—the judicial department of the 
government. If so, this case clearly comes within the language, since 
the case in which the books are wanted is within the control of the 
Hudson Oyer and Terminer, a judicial, tribunal of this state. If the 
narrower construction is adopted, the case is perhaps more difficult. 

Under State v. Taylor, 39 Vr. 276, at page 278, my function and 
power as a judge of the Hudson Oyer are lodged in me as an in- 
dividual and are not, as was formerly held in Stone v. State, Spencer, 
404, a part of the functions and powers of the court itself. Under the 
criminal procedure act of 1898, I hold the Oyer alone only in the 
absence of the judge of the Common Pleas. In its practical aspect I 
could control the use of the books in the Hudson Oyer, since their 
production could only be enforced by attachment for contempt, and 
no such attachment could be effective without my assent; but it 
would seem to me to savor of practical expediency rather than of 
legal right to decide so important a matter on that ground. An exam- 
ination of the statute shows, however, that proceedings in contempt 
are subject to the control of the Supreme Court. By the act of 1884, 
G. S. 2600, pl. 381, it is enacted that every summary conviction and 
judgment by any court inferior in its jurisdiction to the Supreme 
court, except an Orphans’ Court, for a contempt against its own 
dignity, peace or good order, shall be reviewable both upon the law 
and the facts by the Supreme court. This statute has been applied 
in a review of the action of the Oyer and Terminer. In re Cheeseman, 
20 Vr. 115. 

The actual production and use of the books before the grand 
jury, if the corporations refuse to produce them when they are brought 
within the State, can be enforced only by attachment, and whatever 
the action of the Hudson Oyer and Terminer might be upon pro- 
ceedings to attach for contempt, they would be subject under this 
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statute to review by the Supreme Court. Section 44, of the Corpora- 
tion. act, indicates that proceedings to enforce the order of the jus- 
tice are to be had in the court itself, and I have no doubt that the 
matter is subject to the judicial control, using that expression in the 
narrower sense for which counsel for the corporations contended. It 
is said that the Corporation act could not have contemplated the use of 
the corporate books in criminal proceedings, since at the time that 
act was passed the right to compel a corporation to produce its books 
in a criminal proceeding was doubtful. Whatever may be said of 
the privilege of a corporation against self-incrimination at the time 
the corporation act was passed, it certainly was never supposed that a 
corporation whose books contained evidence which would be im- 
portant in a criminal proceeding against individuals could not be com- 
pelled to produce those books for the purpose of affording such evi- 
dence. That right was as clearly recognized in 1896 as it can ever be, 
and I think this argument fails. 

I am of opinion, therefore, that under our practise I ought to 
make the order. The questions which have arisen as to the rights of 
corporations under the bill of rights to be protected against unreason- 
able searches and seizures and the privilege against self-incrimination 
embodied in the bill of rights of the Federal Constitution, do not arise 
in this case since the prosecutor asks only for certain specified books, 
and it is not claimed that the production of those books within the 
State will interfere with the business operations of these companies 
elsewhere. As far as I can see, the production of the minutes of the 
stockholders and directors cannot have the effect of hampering the 
business of these companies. 

I will, therefore, sign the orders asked for by the prosecutor. 





FREDERIC N. LeBARON v. DEL., LACK. & WEST. R. R. CO. & HOBOKEN 
FERRY Co. 


(Hudson Circuit Court, February 11, 1910.) 
Damages for Assault— Liability of Common Carrier—Commutation Ticket. 


Action in tort. 

Mr. John D. Pierson, for plaintiff. 

Mr. M. M. Stallman, for defendants. 

SPEER, Circuit J.: Plaintiff sues defendant companies to re- 
cover damages for an assault and other indignities suffered by him 
while attempting to board a ferry boat to be transported from Hoboken 
to New York. The case as to the liability of defendants is by mutual 
agreement tried before me without a jury upon an agreed state of facts 
which is annexed to this decision and forms a part thereof. The de- 
feudant railroad company is a common carrier of passengers from 
East Orange to New York. The defendant ferry company owns the 
ferry, but it is leased and operated by said railroad company. The 
liability, therefore, if any exists, for the assault rests upon the rail- 
road company alone, as was conceded by both counsel on the argu- 
ment. Plaintiff at the time of the assault was the lawful owner and 
possessor of a monthly commutation ticket on defendant’s railroad. 
He had purchased this ticket on March 1, 1909, and it was good for 
sixty rides between East Orange where he lived since June, 1908, and 
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New York City. The assault occurred March 23, 1909. During all 
the time between June, 1908, and the date of the assault he had been 
a commuter between those two places. The face of his commutation 
ticket purchased on March 1, 1909 is as follows: 

“Lackawanna 

“443—Delaware, Lackawanna & Western R. R 

“Railroad 

“Monthly Commutation Ticket. 

“This ticket will entitle M. L. E. Baron to sixty rides on Con- 
tinuous Trains, between East Orange and Hoboken. Subject to con- 
ditions on back, which must be signed by purchaser before using. L. 
60. March, 1909 

“GEORGE A. CULLEN, 
“General Passenger Agent.” 

In addition to the foregoing, there was at the bottom of the 
ticket on the face sixty (60) rectangles, numbered from one | 
sixty (60). At the end of each rectangle was a star. One ol t 
numbers is punched by the train conductor on each trip. At the 
side of the ticket on the face there were thirty (30) rectangles, each 
containing an “I”, and one of said I’’s is punched by the ferry collec 
tor at New York on each westbound trip. The conditions on th 
back of the ticket are as follows: 

“Good for passage from New York only, over the Hoboken fer- 
ries at 23d, Christopher or Barclay streets when presented to Ferry 
Collector for cancellation. In consideration of the reduced fare at 
which this ticket is sold, | agree to conform to all the rules and reguia 
tions of the Company, and further agree to the following conditions: 

“1. That is not transferable. and if offered by any other than 
the person to whom it is issued it will be forfeited and taken up by 
the Conductor. 

“2. That it entitles the holder to personal, passage only. 

“3. That it is not good for a second ride unless the attached 
coupon has been surrendered to the Conductor, and the number (1) 
for initial ride cancelled from ticket by him when coupon is take 
up. That it shall be shown whenever required by the Conductor and 
at the Ferry Gates. 

“4. That it is good for passage only on a continuous Train, dur- 
ing the month, and between the stations specified on its face, and if 
used to any intermediate station, that it will be considered as a full 
passage beween the stations named. 

“5. That it gives the right of passage only on passenger trains, 
that according to the time-table stop at the stations named on its 
face, and the Company reserves the right to, at any time, change the 
time of arrival or departure of any trains at or from any station or 
stations and also to change the stopping places of trains, and to dimin- 
ish the number of trains or coaches at its pleasure. 

“6. That no return of any part of the sum paid for this ticket 
will be made, and that no duplicate ticket will be issued under any 
circumstances. 

“7. That it will be surrendered to the Conductor on the first 
trip of the succeeding month. 


hese 
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8. That the Company assumes no duty or liability as carrier 
across the Hudson River; its duty and liability as carrier begin and 
end at Hoboken.” 

The above conditions were signed “F. N. LeBaron, Purchaser,” 
and stamped “East Orange, March 1, 1909.” 

it is further stipulated that “the Hoboken Terminal Station of 
the D., L. & W. R. R., and the Hoboken Terminal of the ferry are 
adjacent and included in one general structure . . . . The trains 
of the railroad company stand under sheds to receive and discharge 
passengers. The passengers to New York pass from the train sheds 
into the train concourse, which extends along the head of the train 
shed for its entire width. On the northerly end of this concourse 
are the entrances from the city streets to the railroad station and train 
shed. In the middle are two exits from the railroad passenger wait- 
ing room. On the southerly end are the passage ways for east bound 
train passengers leading from the train concourse to the ferry waiting 
room. One of these ferry passages is upon an inclined plane leading 
from the train shed to the ferry concourse, from which are entrances 
to the upper decks of the boats. The other passage leads from the 
train shed to the lower decks of the boats. Passengers arriving on 
trains at Hoboken are not required to exhibit their commutation 
tickets in passing from the train shed to the said ferry en- 
trances, but the defendants maintain a ferry collector in the passage 
way between the train shed and the said ferry entrance, to detect 
and collect the ferry fare from all persons who have not come from 
the trains, but who attempt to use this passage to reach the ferry boat. 

“There are separate entrances for local ferry passengers which 
open into a local ferry waiting room. A fare of three cents is charged 
all local ferry passengers. All passengers enter the ferry on the New 
York side through common gates.” 

On March 23, 1909, the plaintiff boarded a train of the defendant 
at East Orange. He presented his commutation ticket, and one of 
the numbered rides thereon was punched by the conductor. Upon 
arrival of the train at Hoboken, the plaintiff passed through the train 
shed and concourse out to the street and went to the Hamburg-Ameri- 
can docks, some four or five blocks away, to see ex-President Roose- 
velt depart upon his African trip. About one-half or three-quarters of 
an hour later, the plaintiff returned to the defendants’ terminal sta- 
tion and entered the train concourse, and thence walked through same 
to the inclined passage way for train passengers leading to the upper 
deck ferry concourse, where he was stopped by the ferry collector, 
who questioned his right to enter the ferry boat in that manner from 
the street. At that time there was no train in the train shed dis- 
charging passengers. The ferry collector demanded three cents fare 
for the passage over the ferry. The plaintiff then tendered to the 
ferry collector the commutation ticket above described, which the 
ferry collector refused to accept or honor for passage over the ferry. 
There were on said ticket several numbers and several F’’s uncancelled. 
A struggle then ensued. No blows were struck in the altercation. 
No more force was used to restrain plaintiff from going on the boat 
than was necessary for that purpose. That is the assault complained 
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of and for which damages are sought. If plaintiff’s contention is right, 
judgment must be in his favor; if wrong, then the said assault is 
justified. 

I have read with care and interest the very able and elaborate 
briefs presented by counsel on both sides in this case, and have care- 
fully considered the authorities cited by them. I have arrived, with- 
out hesitation, at the conclusion that the defendant is entitled to judg- 
ment. Both counsel seem, however, to have misconceived the real na- 
ture of a railroad ticket. One of them thinks it is a “contract,” the 
other asserverates that it is “evidence of the contract.” Whereas it 
seems to me it is neither a contract nor evidence of one. This is 
made perfectly clear by our Court of Errors and Appeals in Shelton v. 
Erie Railroad Co., 44 Vroom, 565, where the Court said: “The agency 
of the train conductor is even more limited, for it is all comprised in his 
duty to collect a fare from every passenger or to eject him from the 
train. The fare thus to be collected by the conductor may be a cash 
sum or it may be a ticket; that is for the passenger to determine. Ii 
the passenger proposes to pay in cash, he must be provided with and 
tender to the conductor a sum that under the established rules of the 
company is sufficient to pay his fare; if he proposes to pay by ticket, 
he must be provided with and tender a ticket that under the establish- 
ed rules of the company has the intrinsic effect of paying such fare. 
This intrinsic attribute of the ticket is the essential quality to which 
it owns its efficiency. It is the possession of this attribute that dis- 
tinguishes a ticket from a contract, on the one hand, and from a mere 
instrument of evidence on the other.” 

That this essential attribute of a railroad ticket did not escape 
the acute abservation of Chief Justice Beasley is evident from his 
careful description of such a document in the opinion delivered by him 
in Petrie v. Pennsylvania Railroad Co., 13 Vr., 449. “The plaintiff,” 
he said, “has a passage ticket, issued by the defendant, which on its 
face and according to its intrinsic effect did not authorize him, after 
having stopped at a place intermediate, the designated termini, to use 
it for the purpose of continuing his journey.” This language, which 
might well stand as a definition, not only recognizes that a railroad 
ticket has the intrinsic effect expressed on its face, but also that it 
may have an intrinsic effect that is not so expressed. This is a valid 
distinction, since it marks the difference between inspection and 
interpretation, as modes of determining the effect to be given to 
passports of this nature. The implication is that such effect, when 
not expressly stated, is to be gathered from well known customs 
of the business of which the ticket forms a part. A postage stamp 
is a good illustration of such mode of interpretation, or still better 
a special delivery stamp. Nothing on the face of these documents 
expressly states the effect of either of them, but the well known 
custom of which they are a part, interprets them to the public and 
to postal agents alike. Theatre tickets afford another familiar ex- 
ample especially the return checks issued during a performance, which, 
though they may contain only the advertisement of some business 
house, are interpreted by custom to secure the return of the holder 
to the theatre on the night of their issue. For present purpose, we 
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need go no further than to say that in the determination of a right to 
travel under a railroad ticket tendered as fare, conclusive force is to 
be given to the intrinsic effect of said ticket as expressed on its face. 
[t follows, as a corrollary, that no custom will be permitted to con- 
travene an expression of intrinsic effect on the face of the ticket. An 
application of these principals is all that is necessary for the correct 
solution of the case sub judice. What is the intrinsic effect expressed 
on the face of the ticket in this suit? In the first place it is express- 
ed to be for “sixty rides on continuous trains, between East Orange 
and Hoboken.” Here, surely there is no indication that the ticket 
betokened that it was good from Hoboken to New York via the ferry. 
On the ticket there was thirty F’s. Clearly this did not indicate 
that the ticket was to be honored for the whole sixty rides over 
the ferry, since only thirty F’s are found there. 

3ut the subject is put beyond any possible doubt ‘by the condi- 
tions printed on the back of the ticket and which plaintiff signed and 
agreed to: “Good for passage from New York only, over the Hoboken 
ferries, at 23d, Christopher or Barclay Streets when presented to 
ferry collector for cancellation.” Here is an unequivocal conclusive 
statement that the ticket is good for passage from New York only, 
not to New York. Again the 8th condition provides “that the com- 
pany assumes no duty or liability as carrier across the Hudson river ; 
its duty and liability as carrier begin and end at Hoboken.” It is 
true that this 8th condition was agreed by counsel in this cause to 
have been admittedly waived by the defendant. But a waiver is a 
voluntary relinquishment of a known right, and here is a statement 
on the ticket which negatives the idea of a right by token of the ticket 
to carriage from Hoboken to New York via the Ferry. There is 
not anywhere on the ticket the slightest countenance for the notion 
that “it”? would be received and honored as fare from Hoboken to 
New York via the ferry. There are statements on it which admit its 
validity as fare from New York to Hoboken. Expressio unius ex- 
clusio alterius. I conclude, therefore, and so decide that by the in- 
trinsic effect of the ticket as such effect is expressed on its face plain- 
tiff was not entitled to use it, or to have it honored, for a passage from 
Hoboken to New York via the Ferry. Was he entitled by an in- 
trinsic effect of said ticket not expressed on its face, after breaking 
his journey at Hoboken as described, to cross over the ferry without 
the payment of the three cents fare charged to local passengers? The 
intrinsic effect of this ticket not expressed on its face has been thus 
described: ‘The implication is that such effect, when not expressly 
stated, is to be gathered from the well-known customs of the business 
of which the ticket forms a part.” Shelton v. Erie R. R. supra. Now 
there is not even the remotest hint that any custom existed whereby 
these commutation tickets were honored at Hoboken for ferry passage 
therefrom to New York. The agreed state of facts in the case shows 
that the custom was, and I so find and decide, for the eastbound pas- 
sengers to pass directly from the train along the ways provided for 
that purpose to the ferry boats and thus make the journey to New 
York a continuous and unbroken one. This custom became a part 
of the contract of carriage. As was said in P. R. R. Co. v. Parry, 26 
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Vr. 554: “It is not necessary that the contract of carriage should be 
fully set out in the passenger ticket. The ticket is a mere token 
that the fare has been paid, and that the passenger has the right 
to be carried, to the destination it indicates, according to the reason- 
able regulations of the railroad company. Such regulations, at least 
so far as they are known to the passenger, enter into the contract 
of passage, and it is the duty of the passenger to conform to them.’ 

| find and decide in this case, that it was a regulation of the 
railroad company that if a passenger holding a commutation ticket 
from East Orange to Hoboken, would continue his journey to New 
York via the ferry, without the payment of extra fare therefor he 
must pass directly from the train along one of the ways provided 
therefor, to the ferry; that such was the regulation and rule of the 
company at the time plaintiff purchased his commutation ticket; that 
it was then well known to plaintiff who had been a commuter on said 
road between said stations since June, 1908, and that such regulation 
and rule entered into plaintiff's contract for passage with said com- 
pany. It must not escape observation that if there was a custom al- 
lowing a stop over in Hoboken or an honoring of said ticket, the 
burden was upon plaintiff to establish it, which he has utterly failed 
to do. inasmuch, therefore, as neither in the intrinsic effect of the 
ticket as expressed on its face nor in the intrinsic effect of it as gath- 
ered from the well-known customs of the defendant of which the 
ticket formis a part, is there any warrant for regarding the exhibition 
of the ticket at the ferry as entitling the exhibitor thereof to passage 
thereon, | find and decide that, when plaintiff interrupted his passage 
and stopped over at Hoboken as described, he was not entitled to 
resume his journey or io obtain passage over the ferry by virtue of 
either his previous or then present exhibition of said commutation 
ticket, and that consequently defendant was entitled to resist his 
passage over the ferry as it did, and it is not responsible for the as- 
sault inflicted upon plaintiff. That such interruption by plaintiff of 
his journey was an abandonment and termination of his relation as 
passenger is perfectly settled. P. R. R. Co. v. Parry, supra. 

Judgment will be for defendant. 





STATE. READY. 


(N. J. Court of Errors and Appeals, March, 1910.) 
Forgery of Will—Previous Declarations of Testator— Hearsay Evidence. 


On error to the Supreme court. 

Mr. Samuel Kalisch and Mr. Thomas S. Henry, for plaintiff in 
error. 

Mr. Wilbur A. Mott, prosecutor of pleas, and Mr. Frank E. Brad- 
ner, for the State. 

The opinion of the Court was delivered by 

GUMMERE, C, J.: The plaintiff in error was convicted in the 
Essex Quarter Sessions of the crime of forging the will of the late 
John W. Russell, who died on the 28th of November, 1905. The 
record of the conviction was removed into the Supreme Court for 
review, and numerous errors were there assigned and considered. The 
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conclusion reached by the reviewing tribunal was that the assign- 
ments were, each of them, without legal support; and the conviction 
was thereupon affirmed. The present writ of error is sued out to test 
the validity of the judgment of affirmance. 

We concur in the conclusion reached by the Supreme court upon 
all of the assignments of error, except those which challenge rulings 
of the trial Court excluding testimony offered on behalf of the 
plaintiff in error of declarations made by Mr. Russell, to witnesses who 
were called upon to prove those declarations. Their purport was that 
the deceased intended to make a will and leave his property to Mary 
Calvin, who was his housekeeper, and had lived with him in that 
capacity for about six vears preceding his death. ‘They were ob- 
jected to, and excluded, upon the ground that they were hearsay. 

The will which was alleged to have been forged by the plaintiff 
in error bears date the 15th of November, 1905. By its terms it de- 
vised and bequeathed all of the testator’s property, real and personal, 
to one M. Calvin, who was also created by it “executor or executrix”’ 
of the will. The declarations of Mr. Russell which were sought to 
be proved were made, one of them about three months before his 
death, and the other “shortly before” that event. 

[t cannot be doubted that if the decedent, shortly before the date 
of the controverted will, had made up his mind to leave his property 
to his housekeeper, Miss Calvin, this pre-existing testamentary de- 
sign would not only have been relevant, but would have had great 
potency in determining the question whether the disputed instrument 
was a forgery, or his genuine will; for what a man determines to do, 
or not to do, he generally does, or refrains from doing, unless some- 
thing occurs before the time for executing his intention arrives which 
causes him to change his mind, or prevents him from carrving his in- 
tention into execution. To this extent I find no difference in judicial 
view. But on the question whether a person’s intention to make a 
will, or to make a will of a particular purport, can be shown by 
his antecedent declarations of that intention, judicial sentiment is 
altogether out of harmony. In England it is entirely settled that de- 
clarations of this character are admissible. In the leading case of 
Doe v. Palmer, 16 Q. B. 747, an interlineation had been made by the 
testator in his will, by the terms of which an interest in a portion of 
his real eState was devised to A. B. Except in the interlined provision 
she was not mentioned in the will either as devisee or legatee. The 
question to be determined was whether this interlineation had been 
made before or after the execution of the will. It was held that an- 
tecedent declarations of the testator, expressing an intention to make 
provision by his will for A. B., were admissible for the purpose of 
showing the existence of that intention prior to the time of making 
the will. Lord Campbell, who delivered the opinion of the Court, 
after reviewing the earlier cases, declared that they were none of 
them adverse to the admissibility of such declarations, and pointed 
out that “in all cases where there is any imputation of fraud in the 
making of the will, the declarations of the testator are admitted re- 
specting his dislike or affection for his relations, or those who ap- 
pear in the will to be the objects of his bounty, and respecting his in- 
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tentions either to benefit them or to pass them by in the disposition of 
his property.” In the case of Sugden v. Lord St. Leonards, L. R. 1 
Prob. Div. 154, it was held by all of the judges that declarations of 
the testator antedating his will were competent evidence to prove 
his testamentary intentions. Their admissibility for that purpose 
was again affirmed in Dench y. Dench, L. R. 2 Prob. Div. 64. 
Woodward vy. Goulstone, L. R. 11 App. Cas. 469, the latest case in 
the House of Lords upon the subject of the admissibility of the de- 
clarations of the testator, contains no intimation of a doubt as to the 
soundness of the earlier decisions I have referred to, so far as they 
relate to declarations of a testator antedating his will. 

[In this country courts are divided on the question of the admis 
sibility of such evidence. The leading case against its admissibility 
is that of Throckmorton y. Holt, 180 U. S. 552. In that case, the 
litigation was over the admission to probate of a paper purporting to 
be the last will and testament of Judge Holt. One of the questions 
was whether or not the alleged will was a forgery. Some of the de- 
clarations of the testator were offered as tending to prove, and others 
as tending to disprove, the factum of the will. Mr. Justice Peckham, in 
an elaborate opinion, after referring to the fact that the state courts 
are not in accord upon this subject, cites in a marginal note those 
cases which he considers favor the exclusion of such evidence, and 
those which favor its admission. He concludes that the weight of 
authority, as well as the principles upon which the law of evidence is 
founded, necessitates the exclusion of such evidence for any purpose, 
except the determination of the mental capacity of the testator. The 
first three cases which he cites in support of his conclusion are Boy- 
lan ads Meeker, 4 Dutch, 274; Rusling v. Rusling, 9 Stew. 603, and 
Gordon’s Case, 5 Dick. 397. I shall discuss these cases later. Other 
of those authorities are Shailer v. Brumstead, 99 Mass. 112; Lane 

Moore, 151 Mass. 87; Marx v. McGlynn, 88 N. Y. 357; Robinson 
v. Hutchinson, 26 Vt. 38, and Mooney v. Oleson, 22 Kan. 69. I 
am unable to agree that these decisions support the conclusion of 
the principal case. They seem to me rather to be opposed to it than 
to support it. In Shailer v. Burnstead, Colt J., on page 126 of the opin- 
ion, says: “Such evidence is not competent as a declaration or narrative 
to show the fact of fraud or undue influence at a previous period. But 
it is admissible not only to show retention or loss of memory, tena- 
city or vacillation of purpose existing at the date of the will, but also 

1 proof of long cherished purposes, settled convictions, deeply root- 
we feelings, opinions, affections or prejudices or other tntrinsic or en- 
during peculiarities of mind inconsistent with the dispositions made 
in the instrument attempted to be set up as the testatrix’ will.” In 
Lane v. Moore, Allan J. (p. 90), after referring to earlier Massachu- 
setts cases in which declarations of the testator had been admitted, 
says: “The evidence is received merely for the purpose of throwing 
light upon the state of mind of the person at the time in question, 
and not as tending to establish the proof of any facts which may have 
been stated by him. There are ceriain proper limitations to the ad- 
missibility of such evidence. One is that the testimony should ap- 
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pear to have some natural bearing upon the mental condition of the 
person, or his intention at the particular time which is immediately 
involved in the issue.” 

In Marx v. McGlynn, Earl, J. (p. 374), says that such declara- 
tions are in the nature of hearsay, and “are incompetent for the pur- 
pose of defeating or destroying the will of any of its provisions. They 
are competent only as bearing upon the condition of the mind of the 
testatrix at the time of the execution of the will. Such declarations 
are competent as bearing upon the testator’s mental capacity. They are 
also competent as bearing upon the condition of the testator’s mind 
with reference to the objects of his bounty.” 

in Robinson v. Hutchinson, Isham, J. (p. 47%), expresses the 
conclusion reached by the Court as to the admissibility of such declara- 
tions as follows: “The true rule and distinction on this subject we 
apprehend is given in 2 Phil. on Evid. in notes by Cowen & Hill, 648, 
in which the editor remarks, ‘that the difficulty seems to lie in acting 
upon the distinction between declarations going to develop the opera- 
tions of the mind, and those containing the assertion merely of a dis- 
tinct fact. The former are admissible, the latter not.’ ” 

In Mooney v. Olsen, 22 Kan. 69, the conclusion reached by the 
Court is thus expressed by Mr. Justice Brewer, on page 77 of the 
opinion. “While declarations are not admissible as mere impeach- 
ment of the validity of a will, they are admissible as evidence of tes- 
tator’s state of mind.” A man’s words show his mental condition. It 
is common to prove insanity by the party’s sayings as well as by 
his acts. One’s likes and dislikes, fears and friendships, hopes and in- 
tentions are shown by his utterances; so that it is generally true that 
whenever a party’s state of mind is a subject of inquiry, his declara- 
tions are admissible as evidence thereof. In other words a declaration 
which is sought as mere evidence of an external fact, and whose force 
depends upon its credit for truth, is always mere hearsay, if not made 
upon oath; but a declaration which is sought as evidence of what the 
declarant thought, or felt, or of his mental capacity, is of the best of 
evidence. 

Turning now to the New Jersey decisions. An examination of 
them shows that there has been much vacillation of judicial view 
upon the admissibility of the declarations of a testator. 

In the case of Den v. VanCleve, South. 589, Justice Southard, 
on page 676 of the case, declared that antecedent declarations of the 
testator were competent to rebut a charge that the will was the result 
of fraud or imposition exercised upon him, saying: “The allegation and 
proof were that testator was imposed on and did not speak his own 
will. Was it not a proper answer that he did what for twenty years 
he had intended to do, and, therefore, there could be no imposition ? 
And if this be a proper answer shall not the defendant be permitted to 
prove it? And can it be proved in a better way than by the testator’s 
acts and declarations? I am aware of none.” Chief Justice Kirkpatrick 
considered that the declarations were not competent for the purpose 
indicated ; and Rossell, J., expressed no opinion upon the subject. 

In Day v. Day, 2 Gr. Chy. 549, antecedent declarations of the 
deceased as to his testamentary intentions were received in evi- 
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dence, and were considered by the Prerogative Court to support the 
conclusion that a paper offered for probate as his last will and testa- 
ment was signed by him without being acquainted with its contents. 

In Boylan v. Mecker, 2 McCarter. 310, which was a controversy 
in the Prerogative Court over the probate of the will of Jonathan M. 
Meeker, and where the allegation of the caveators was that the paper 
offered for probate was not the genuine will of the deceased, it was 
held that it was competent for the caveators to show that the pro- 
visions of the contested will were contrary to the expressed inten- 
tions, views and feelings of the deceased before the time at which it 
bore date. 

In the later case of Boylan ads Meeker, 4 Dutch. 274, which was 
an action in ejectment between the same parties, and where one of 
the questions in issue was whether or not the alleged will of Meeker 
was a forgery, Whelpley, J., in delivering the leading opinion for the 
Supreme Court, refused to follow its earlier decision in Den v. Van- 
Cleve, and after a review of many of the cases upon both sides of the 
question, concluded that “the decision of the case upon principle, and 
the great weight of authority, required the rejection of evidence of the 
testator’s declarations, whether made before or after the execution 
of a will, either to support or destroy its validity, when the declara- 
tions are offered as evidence of the facts declared, and not as show- 
ing soundness or unsoundness of mind.” (Opinion, p. 294). 

The first case where this question was mooted in this court, so 
far as my examination of our decisions has disclosed, was the cele- 
brated litigation over the will of Dr. Vanderveer, decided ten years 
later than Boylan v. Meeker reported sub nom. Harris v. Vanderveer’s 
Executor, 6 C. E. G. 561. One of the questions litigated in that case 
was whether the signature of Dr. Vanderveer to his will had been 
fraudulently procured, without a full knowledge on his part of its 
contents. Both sides put in evidence declarations of the deceased 
showing his testamentary intentions. Those declarations were re- 
ceived without objection, and were considered, not only by the court 
below, but by this Court, in reaching a conclusion upon the merits. 
Van Syckel, J., who delivered the opinion of this Court, was careful 
to guard against the conclusion that this Court, by its action, affirm- 
ed the admissibility of such evidence, by the following statement: 
“It is proper to say that it is not intended to intimate any opinion 
as to the admissibility of the testator’s declarations before and after 
the execution of the will; they have been used in the argument on 
both sides without objection, each party claiming a benefit from 
them.” This statement was undoubtedly called forth by the fact that 
the prior decisions of the Supreme Court, and the Prerogative Court, 
were not in harmony upon this question, and that this Court was 
not willing to declare itself upon the one side of it, or the other, until 
appropriate occasion for doing so should arise. 

In the case of Rusling v. Rusling, 9 Stew. 603, the question 
was again touched upon by this Court. A caveat had been filed against 
the will of Gersham Rusling, deceased, upon the ground that it was 
the product of undue influence. The caveators offered to prove decla- 
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rations of the testator respecting the conduct toward him of the fav- 
ored legatees. The purpose of the offer was to prove the facts stated 
by the deceased. On the trial in the court of first instance, before 
the late Chief Justice Beasley and a jury, that distinguished jurist 
stated in his charge that the declarations were not competent for 
that purpose; that they were only competent for the purpose of show- 
ing the effect upon the testator of the exercise of the alleged power 
or dominion which the favored legatees were said to possess over 
him. Added weight is given to the Chief Justice’s exposition of the 
law by the fact that he presided in this court when Harris v. Vander- 
veers Executor was decided. Chancellor Runyon, when the cause 
came into the Prerogative Court for review, thus dealt with the ques- 
tion: “That charge (i. e. the charge of the Chief Justice to the jury) 
was in accordance with the settled law on the subject in this state, 
although it has never been so declared, indeed, by the court of last 
resort.”” See his opinion, 8 Stew. 129. When the case came into this 
court, Dixon, J., delivering the unanimous opinion of the court, thus 
deals with the question (p. 607). “These declarations are not admis- 
sible as evidence of the facts which they were offered to prove. When 
undue influence is set up in impeachment of a will the ground of in- 
validity to be established is, that the conduct of others has so operated 
upon the testator’s mind as to constrain him to execute an instru- 
ment to which, of his free will, he would not have assented. This in- 
volves two things: first, the conduct of those by whom the influence 
is said to have been exerted; second, the mental state of the testator, 
as produced by such conduct, which may require a disclosure of the 
strength of mind of the decedent and his testamentary purposes, both 
immediately before the conduct complained of, and while subjected to 
its influences. In order to show the testator’s mental state at any 
given time, his declarations at that time are competent, because the 
conditions of the mind are revealed to us only by its external manifes- 
tations, of which speech is one. Likewise, the state of the mind at 
one time is competent evidence of its state at other times not too re- 
mote, because mental conditions have some degree of permanency. 
Hence in an inquiry respecting the testator’s state of mind, before or 
pending the exertion of the alleged influence, his words, as well as 
his other behavior, may be shown for the purpose of bringing into 
view the mental condition which produced them, and, through that, 
the antecedent and subsequent conditions. To this extent his declara- 
tions have legal value. But for the purpose of proving matters not 
related to his existing mental state, the assertions of the testator are 
mere hearsay. . . . There is no legal principle upon which they 
can be treated as evidence of acts constituting undue influence. The 
weight of authority touching this matter is in accordance with true 
principle, but it is not necessary here to review the cases. In Boylan 
ads Meeker, 4 Dutch, 274, Whelpley, J., refers to many of them, ex- 
amining the point with much care; and more recently, in Shailer v. 
Bumstead, 99 Mass. 112, Colt, J., has discussed the subject with great 
clearness of discrimination, the conclusions in both opinions being 
that at which we have arrived.” From a cursory reading of the con- 








118 THE NEW JERSEY LAW JOURNAL. 


cluding portion of the extract it might be thought that this Court 
concurred completely in the views expressed by Justice Whelpley 
in the Boylan ads Meeker case. But this is clearly not so. The only 
question for determination in the Rusling case was whether the 
declarations of a testator were evidential of the acts referred to in 
them. The conclusion reached was that they were not. This con- 
clusion is identical with that reached both in Boylan ads Meeker, and 
in Shailer v. Bumstead. The question whether such declarations 
were admissible to show the state of mind of a testator—his testa- 
mentary intentions—was not before the Court, and what was said 
by Justice Dixon upon that point, as well as what was said by Chief 
Justice Beasley and Chancellor Runyon in the earlier stages of the 
case, was purely obiter. That Justice Dixon’s view upon that point 
was no part of the conclusion which he declared was the same as 
that expressed in Boylan ads. Meeker and Shailer v. Bumstead, is 
apparent, not only from the fact that those two cases are absolutely 
opposed to one another upon this question, as the above cited extracts 
from the opinions in those cases show, but also from the further fact 
that the conclusion in the Boylan ads Meeker case upon this point 
is opposed to his own obiter expressions in the case he was considering. 

In Gordon’s Case, 5 Dick. 397, 424, declarations of the testator 
“which made for or against the authenticity of the disputed will” were 
held by Chancellor McGill, sitting as Ordinary, to be incompetent, on 
the authority of Boylan ads. Meeker and Rusling v. Rusling. The 
purpose for which the declarations were offered is not stated in the 
opinion of the Court. It is impossible, therefore, to determine whether 
the case is an authority against the admissibility of the declarations of 
the testator for the purpose of proving his intention at the time they 
were made, with relation to the making, or not making a testamentary 
disposition of his property. It is also to be observed that the decree 
of the Prerogative Court was affirmed, when the case came into this 
court, without any expression of opinion on the subject of the pro- 
priety of excluding these declarations. Gordon v. Old, 7 Dick. 317. 

In Davis v. Elliott, 10 Dick. 473, Chancellor McGill, sitting in 
the Prerogative Court, took into consideration declarations of the tes- 
tatrix showing her testamentary intentions with relation to the cavea- 
tor, in determining the question whether the alleged will was a for- 
gery. This decision, rendered five years after that promulgated by 
him in the Gordon case, would seem to justify the inference that the 
later case was not considered by him to be in conflict with the earlier 
one, and that the rejected declarations in the Gordon case were not 
offered to prove the state of mind of the testator, but for the same 
purpose which led to their rejection in the Rusling case, viz., as evi- 
dence of the facts declared. 

From this resume of the New Jersey cases it appears that the 
Prerogative Court, from its decision in Day v. Day in the year 1831, 
down to that in Davis v. Elliott in 1897, has consistently held to the 
view (with the possible exception of the Gordon case) that anteced- 
ent declarations of the testator are competent for the purpose of show- 
ing that the provisions of a contested will are contrary to, or in har- 
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mony with, his intentions, views and feelings, as exhibited by those 
declarations ; that the Supreme Court at one time held the same view, 
but subsequently repudiated it, and held that such declarations were 
competent only for the purpose of showing mental capacity, or lack 
of it, in the testator; and that this Court has not up to this time been 
called upon definitely to decide the question, but has obiter expressed 
the view that such declarations are competent for the purpose of 
showing the state of mind of the testator, when his state of mind at 
the time of making the declarations is germane to the issue being 
tried. 

The present case now requires us to declare our conclusion upon 
this question, and it is this: that the true rule is that stated by Profes- 
sor Wigmore in his very able treatise on the Law of Evidence (Sec. 
1735), viz., that where the issue is whether a will was executed, or 
whether a will was made to have a certain tenor or provision, the 
pre-existing testamentary design of the alleged testator is always 
relevent; and to evidence the existence of that design his antecedent 
statements are admissible, when not too remote to be material. 

The excluded declarations of Mr. Russell tending to show his 
testamentary design, are those referred to in the opinion of the 
Supreme Court as being made the subject of the seventeenth and 
eighteenth assignments of error in that court, and those contained in 
the proffered testimony of Elisha Doremus. These declarations were 
not rejected as too remote in point of time, but solely upon the ground 
that they were hearsay. Under the rule which we have declared they 
were not objectionable upon that ground, and should have been ad- 
mitted, unless it had been made to appear that they were so remote 
as to be immaterial upon the issue whether the paper writing dated 
thirteen days before the death of Mr. Russell was, in fact, his last 
will and testament, or whether it was a forgery. Their exclusion was, 
we think, harmful error. 

It is proper that we should say before closing that, in the state 
of our decisions as they existed at the time when this case was tried, 
the trial court was not only justified in following the decision of the 
Supreme Court in Boylan ads. Meeker, but was under a legal obliga- 
tion to do so; and that the Supreme Court itself was also required 
to pursue the same course, unless it considered that decision to be 
manifestly unsound. 

The exclusion of the declarations of the testator makes it neces- 
sary to reverse the judgment under review and to order a new trial. 





The owner of goods in possession of a carrier for transportation 
is held in Chicago, R. I. & P. R. Co. v. Pfeifer (Ark.) 109 S. W. 
642, 22 L. R. A. (N. S.) 1107, to have no right to refuse to accept 
them because of delay in performance of the contract. 





The owner of a horse left by his servant unhitched and unattended 
in a public street is held, in Corona Coal and Iron Co. v. White (Ala.) 
48 So. 362, 20 L. R. A. (N. S.) 958, to be liable for injury done to 
others by its running away. 
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DOANE v. DALRYMPLE. 


(Supreme Court of New Jersey, Dec. 18, 1909). 


Bail — Police Magistrates — 
Power to Accept Cash Bail. — 
1. Under the direct provisions of 
Act June 14, 1898 (P. L. pp. 875, 
929), Sec. 25, 178, police magis- 


bail by defendant in criminal pro- 
ceedings before a magistrate, and 
the payment is unauthorized by 
law, it is considered a personal 
deposit of defendant and can only 


be recovered by him or by his 


trates have power to accept cash 
creditors, and not by the surety. 


bail in criminal proceedings. 
2. Where cash is deposited as 

Certiorari by Edward P. Doane against George H. Dalrymple, 
Police Justice, to review a finding of defendant. 

Argued before Minturn, J., by consent of counsel. 

Messrs. Ward & McGinnis for prosecutor. 

Mr. Adrian D. Sullivan and Mr. Ryan for defendant. 

MINTURN, J.: The defendant, as police magistrate of the city 
of Passaic, accepted $500 cash from one Roswell P. Fox, in lieu of 
the statutory bail upon a bastardy complaint against the latter before 
the magistrate. The usual form of recognizance was entered into 
by the defendant and this prosecutor, in which the payment of $500 
in lieu of bail is recited. The defendant was convicted before the 
magistrate and thereafter entered an appeal to the Passaic quarter 
sessions, where his conviction was affirmed, and thereafter, instead 
of complying with the provisions of the bastardy act by entering 
into bond to abide by the order of the court for the support of his 
putative offspring, he absconded, leaving the police magistrate in 
possession of the $500 deposited as aforesaid. 

The prosecutor in this writ is the surety before the police justice, 
and he avails himself of the efficacy of the writ to test the legality 
of the ruling of the police magistrate, viz., that he holds the sum 
in question as forfeited by the defendant’s act to the use of the city. 
While it is true, as the prosecutor contends, that this ruling may 
afford a ground ior review by the writ of certiorari, my difficulty at 
the very outset is to perceive ‘how the prosecutor has any standing 
to avail himself of it. I do not consider it necessary to review the 
provisions of the bastardy act to determine the power of the magis- 
trate to accept cash bail. I find that power conferred specifically 
by sections 25 and 178 of the Laws of 1898 (P. L. pp. 875, 929). But 
whether that power was conferred by the act referred to or not, I 
find as a fact that the sum of $500 was deposited with the police 
magistrate in lieu of bail, and that the magistrate accepted the de- 
posit and thereupon released the defendant. The authorities are 
uniform that a deposit made as was this is considered as the personal 
deposit of the defendant, and if its payment were unauthorized by 
law it could be recovered only by himself or by his creditors. 3 Am. 
& Eng. Ency. of Law, p. 682; People v. Laidlaw, 102 N. Y. 588, 7 
N. E. 910. 

Even if the argument of counsel for the prosecutor be accepted, 
viz., that there is no statutory power to accept cash bail, and that 
the payment thereof was consequently unauthorized, and voluntary, 
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still the deposit can be returned only to the defendant even though 


made in fact by a third person. 


5 Ency. 28, and cases cited. 


There- 


fore it results that this deposit in legal contemplation was made by 


the defendant in the bastardy proceedings; 


and he, and not their 


prosecutor, has the legal status necessary to test the adjudication 
of the police magistrate in retaining it. 
The writ, therefore, will be dismissed, with costs.—(74 Atl. Rep. 


964). 
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N. J. BAR BXAMINATION, FEBRU- 
ARY TERM, 1910. 


ATTORNEYS’ QUESTIONS. 

1. A statute forbade all news- 
papers from publishing any com- 
ment upon the official action of 
any court of this State. Is the 
statute constitutional ? 

2. (a) What is an estate in 
fee simple? 

(b) What is an estate in re- 
mainder? 

3. What is the distinction be- 
tween a vested and a contingent 
remainder ? 

4. Bees swarmed on a tree in 
the forest of A, who hived them. 
Shortly afterward, B claimed the 
bees as being those which had 
fiown from his hive. Who is en- 
titled to the bees? 
5. The owner of a horse, on 
which there was a chattel mort- 
gage, duly recorded, left it (with- 
out the knowledge of the mort- 
gagee) with a livery-stable keep- 
er to board, but failed to pay the 
board. Who has the prior lien 
on the horse? 

6. A dealer sold and delivered 
to a contractor a specified make 
of cement having a good reputa- 
tion. The cement did not set pro- 
perly, causing loss to the contrac- 
tor, who brought suit against the 
dealer for the damage he had sus- 
tained. Can he recover? 

i. The treasurer of a corpora- 
tion gave to it two bonds for the 
faithful performance of his duties, 


one signed by A and B as sureties, 
the other signed by C and D, as 
sureties. The treasurer default- 
ed, and A paid the company the 
amount due it. Thereupon A 
brought suit in equity against B, 
C and D for contribution. Can 
he recover? 

8. <A sold a local retail grocery 
business to B, covenanting that 
he would not thereafter, at any 


time or place, directly or indirect- 


ly, engage in the grocery business. 
Is this covenant enforceable? 

9. Tox was a creditor of the 
firm B & C. Day was a creditor 
of C individually. What are the 
rights of Fox and of Day, re- 
spectively, with regard to the 
payment of their debts in the as- 
sets of the firm of B & C and in 
the individual estate of C? 

10. A firm sent their clerk to 
engage a pliysician to visit a boy 
hurt in their employ, and to tell 
him that they would pay for his 
first visit. The clerk employed 
the physician generally to attend 
the boy, but neglected to tell him 
that the firm would pay for his 
first visit. The physician, on the 
credit of the firm, attended the 
boy until he recovered. Is the 
firm liable for the physician’s en- 
tire services 

11. W hat are the requirements 
of a negotiable instrument? 

12. A father devised land to 
his only child, who took posses- 
sion. In a suit against the child 
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upon his father’s bond, he defend- 
ed on the ground that he had tak- 
en nothing by descent. Is _ he 
liable? 

13. How may a creditor ob- 
tain administration upon the es- 
tate of his debtor? 

14. (a) What is a writ of ne 
exeat ? 

(b) State generally the 
grounds upon which it will be 
granted. 

15. A conveyed his land to his 
son in fraud of his creditors. After 
he had paid his debts, he brought 
suit to compel reconveyance by 
the son. Should he succeed? 

16. A suit in equity was 
brought to annul a conveyance of 
land and personalty as in fraud 
of creditors. No notice of lis 
pendens was filed. Pending the 


suit, X purchased both the land 
and the personalty in good faith, 
for value and without actual no- 


tice of the suit. Afterwards a de- 
cree was made for the relief 
sought. Is the purchaser bound 
by the decree—(a) As to the 
land? (b) As to the personalty? 

17. An attorney, mistaking the 
law, was of opinion that a release 
held by his client was invalid, and 
declined to set it up in defense. 
In consequence, judgment was re- 
covered against his client. The 
release would have been a good 
defense. Is the attorney liable? 

18. A lot owner excavated his 
lot for an intended building. A 
house stood on the adjoining lot 
on one side, and the lot adjoining 
on the other side was vacant. 
Both sides of the excavation fell 
in, resulting in injury to both of 
the adjoining lots. Is the owner 
of the excavated lot liable to eith- 
er or both of the owners of the 
adjoining lots? 

19. A passenger alighting from 
a railway train entered the ma- 


chine shops of the railway com- 
pany from motives of curiosity. 
While there, an employe of the 
company carelessly injured the 
passenger. Is the company 
liable? 

20. Distinguish between a tort 
and a crime, and give an illus- 
tration of—(a) An act which is a 
tort but not a crime. (b) An act 
which is a crime but not a tort. 
(c) An act which is both a crime 
and a tort. 

21. A wife made a mortgage 
on her land to secure a loan which 
she used for the improvement of 
the land. The husband was not 
a party to the mortgage. Under 
what rule, if any, of law or equity 
can the amount of the mortgage 
be charged upon that land as a 
lien? 

22. Distinguish between a cor 
poration de jure and a corporation 
de facto, giving an illustration of 
each. 

23. What methods are now 
available at law to compel discov- 
ery from an adverse party? 

24. A deed contained an am- 
biguous description, which was 
equally applicable to either of two 
lots. In an action by the grantee, 
he offered the deed to prove title 
to one of the lots, and offered to 
show by verbal evidence that the 
grantor had put in possession of 
this lot when the deed was deliv- 
ered. Is the evidence admissible? 

25. A declaration contained 4 
special count on a _ promissory 
note, but did not state the date 
or time of making of the note. 
No copy was attached to the de- 
claration. What rule of pleading 
was violated in this count? 

26. In a suit on a bond, de 
fendant gave one notice of special 
matter with the plea of non est 
factum. In that notice he alleged 
payment in full, and infancy when 
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the bond was made. Point out 
the defect in the notice. 

27. What is a writ of certiorari, 
and how should you obtain it? 

28. Distinguish between a bill 
for relief in equity and a bill for 
discovery only. Give illustra- 
tions. 

29. In equity pleading, how 
would you set up the following 
defenses: (a) Defect in neces- 
sary parties. (b) That defendant 
never incurred the equitable ob- 
ligation stated in the bill. (c) 
Statute of limitations. 

30. State the chief points of 
difference between an appeal in 
equity and a writ of error at law. 


COUNSELORS’ QUESTIONS. 


1. A was indicted for murder. 
At the trial, one of the jurors 
becoming ill, the attorney of A 
consented to proceed with eleven 
jurors. A was convicted of mur- 
der in the first degree. Can this 
conviction be successfully attack- 
ed? 

2. A conveyed lands to B by 
a deed containing no covenant for 
title except the covenant of gene- 
ral warranty. <A did not have 
title. Can B maintain a suit, on 
the covenant, against A before 
the paramount title has been as- 
serted against him by suit? 

3. A leased lands to B for one 
year. During the year the tenant 
annexed fixtures to the building 
on the land, removable only as 
between landlord and tenant. At 
the expiration of the lease it was 
renewed for a further term of one 
year, nothing being said about the 
fixtures. May these fixtures be 
removed by the tenant? 

4. A tortiously took 


forty 
bushels of superior wheat, the 
property of B, and mixed it with 
forty bushels of his own inferior 
wheat. B brought replevin against 


123 
A for the eighty bushels. Can 
this action be maintained? 

5. A delivered silver to B, a 
jeweler, to be made into a medal- 
lion. B was to receive $50 for his 
work, thirty days after the deliv- 
ery of the medallion. After the 
medallion was completed, B re- 
fused to deliver it except upon 
the payment of the $50, claiming 
a workman’s lien. Was B justi- 
fied in his refusal? 

6. A sold meat to B for im- 
mediate consumption by the lat- 
ter’s family. The meat was taint- 
ed. Can B maintain an action 
against A on an implied war- 
ranty? 

%. A contracted with B to 
paint a portrait of the latter’s 
daughter which should be satis- 
factory to him. The _ portrait, 
when completed, was an admir- 
able likeness. B, nevertheless, 
declared that he was not satis- 
fied. Can A recover the price of 
the portrait? 

8. A, by mail, offered to sell 
B a horse for $500. B, immedi- 
ately on receipt of the offer, wrote 
A, accepting it. Before the letter 
of acceptance was mailed, A, with- 
out notice to B, sold the horse to 
another. Is there a contract be- 
tween A and B? 

9. Two business corporations 
entered into an agreement of co- 
partnership. Was this agreement 
within their powers? 

10. A passenger on a railroad 
train was, without provocation, 
assaulted by the conductor. The 
railroad company denies liability 
on the ground that the conductor 
acted maliciously and without the 
scope of his authority. Is the com- 
pany’s position justified? 

11. A, for B’s accommodation, 
gave him his negotiable promis- 
sory note. B transferred it to C 
for value. C knew that A had 
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received no consideration there- 
for. Can C recover of A on the 
note? 

12. An owner of land who had 
acquired it by devise from his 
mother died intestate seized of 
the lands, leaving neither issue, 
nor a brother or sister, nor issue 
of brother or sister. His father 
survived him, as did a sister of 
his mother. In whom is the title 
to the lands? 

13. A bequeathed $5,000 to B, 
who predeceased him, leaving no 
issue. He bequeathed the residue 
of his estate to C. C claims the 
$5,000 as part of the residuary 
estate. The next of kin of A also 
make claim thereto. Who is en- 
titled ? 

14. A _ sold 


and delivered an 


automobile to B in C’s presence. 


C, though the owner of the auto- 
mobile, remained silent as to such 
ownership. Can C assert his title 
against B? 

15. A borrowed money of B, 
promising to secure the loan by 
a mortgage of certain personality. 
He failed to execute and deliver 
the mortgage. 8 sued A for 
specific performance. Can A suc- 
cessfully defend this action on the 
ground that equity will not de- 
cree the performance of a con- 
tract concerning personality? 

16. A, who was in possession 
of lands without right, rented 
them to B. The rightful owner 
claimed compensation for posses- 
sion from B, who filed a bill to 
compel interpleader for the rent. 
Will this bill lie? 

17. Action for false imprison- 
ment. Is it necessary for the 
plaintiff in this action, in addition 
to establishing the unlawful re- 
straint, to prove want of probable 
cause and malice? 

18. A, an intimate friend of 
B, whose sister was engaged to 
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marry X, told B that X had beea 
convicted of larceny. This state- 
ment, though untrue, was made 
in good faith. Can X mainiain 
an action for slander against A? 

19. A contracted to repair the 
roof of B’s barn. He was short 
of help, and called upon B's hired 
man to assist him. The hired 
man, while assisting A, negligent- 
ly let his hammer fall on C. Who 
is liable to C? 

20. A picked B’s pocket and 
took B’s watch. C in turn pick 
ed A’s pocket and took the watch. 
Is C guilty of crime? 

21. An infant, residing with 
his parents, entered X’s employ. 
The infant’s father notified 2. that 
he claimed his son’s wages. The 
employer, nevertheless, paid them 
to the son. Can the father recov- 
er from the employer? 

22. A corporation was or- 
ganized to manufacture leather. 
Its board of directors, with the 
assent of the holders of ninety- 
five per cent. of its stock, decide 
to discontinue this business and 
embark its capital in the sale of 
drugs. A dissenting stockholder 
now asks you to advise him as to 
his rights and how they may be 
protected. 

23. In an action for injuries 
received in a railroad collision, is 
the fact of defendant’s payment of 
money for a release from another 
person injured in the same colli- 
sion admissible in evidence? 

24. An attorney and _ client 
consult in the attorney’s private 
office. What passes between them 
was accidently overheard by X. 
[In an action against the client, 
the testimony of X is offered 
against the client. Should the 
testimony be excluded on the 
ground that the communication 
between attorney and client was 
privileged ? 
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25. In an action of slander, 
can the truth of the words spoken 
be proven under a plea of the 
general issue? 

26. In an action of covenant 
under seal, the defendant plead- 
ed the general issue. At the trial 
he offers to prove a_ release. 
Should he be permitted to do so? 

27. Is it requisite that a plea 
in abatement be accompanied by 
an affidavit, and, if so, what must 
the affidavit contain? 

28. An action of trespass for 
a wrongful entry on lands situate 
in Gloucester County is instituted 
in the Supreme Court. Both the 
plaintiff and defendant are resi- 
dents of Warren County. Where 
must the action be tried. 

29. A plea in equity combined 
two distinct defenses. Is the plea 
subject to attack on this ground? 

30. Distinguish between the 
“Stating Part” and the “Charg- 


ing Part” of a bill in equity. 





ADMISSIONS TO N. J. BAR, FEBRU- 
ARY TERM, 1910. 


The following were admitted 
as attorneys at the February 
Term of the New Jersey Supreme 
Court: 

NEW YORK CITY. 


Edwards S. Sanford, Jr., 25 Broad 
St. 
Graham Foster, 31 Nassau St. 
Charles G. Signor, 27 Pine St. 
Edward T. Magoffin, 27 Pine St. 
Otto F. Seggel, 45 Broadway. 
Clifford F. Lindholm, 45 Broad- 
way. 
William R. Davis, 135 Broadway. 
Aaron Jablow, 149 Broadway. 
Percy R. Buttenheim, 165 Broad- 
way. 
Leon A. Carley, 257 Broadway. 
James H. Christie, 258 Broadway. 
Walton Harrison, 361 Broadway. 
Herbert W. Fisher, 54 Williams 
St. 
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NEWARK, N. J. 


Alfred Brenner, 143 Chadwick 
Ave. 

Edwin C. Caffrey, 103 High St. 

William J. Dowd, 5 Wallace 
Place. 

Abraham Fenster, 788 Broad St. 

William E. Holmwood, Pruden- 
tial Building. 

3enjamin Newman, 800 Broad St. 


JERSEY CITY, N. J. 


Edward Claxton, 20 Belmont Ave. 
Robert S. Hartgrove, 343 Halla- 

day St. 
James J. 


Ave. 


Kearney, 58 St. Paul’s 


CAMDEN, N. J. 
George W. Chandler, 104 Market 
ot. 
Allen C. Higbee, 428 Market St. 
Joseph W. Wilson, 2933 Thomp- 
son St. 
BAYONNE, N. J. 
William M. Goldweber, 364 Ave- 
nue E. 
Edward J. Sweeney, 551 Avenue 
ad 
EAST ORANGE, N. J. 


Edward QO. Stanley, Jr. 
John D. Anderson. 


PATERSON, N. J. 
Nathan Kantrowitz, 16 Clark St. 
John A. Stafford, 417 Main St. 
David G. Smith, 78 Market St. 


James Morgan Sheen, Atlantic 
City. 

Francis A. Stanger, Jr., 
ton. 

Elinor R. Gebhardt, Clinton. 

Frank Voigt, Collingswood. 

Charles J. Stamler, Elizabeth, 
(225 Third St). 

John Tonkin, Glassbore. 

Edward J. A. Sylvester, Hoboken. 

Robert Peacock, Mount Holly. 

Frederick B. Cobbett, Morris- 


town. 


Bridge- 
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Henry T. Kays, Newton. 

Charles Losley, Passaic. 

Samuel Hilfman, Passaic. 

Charles M. MacWilliam, Perth 
Amboy. 

John M. Bishop, Jr., Roselle. 

William H. Williams, Verona. 





The following were admitted 
as Counselors at the same term: 


NEWARK, N. J. 


Nat Bilder, 164 Market St. 

Alfred N. Dalrymple, 763 Broad 
St. 

George W. Harrison, 738 Broad 
eo 

Howard F. Kirk, Union Building. 

J. Fred Wherry, Prudential Build- 
ing. 

A. M. Woodford, 800 Broad St. 

JERSEY CITY, N. J. 

Daniel J. Griffin, 15 Exchange 
Place. 

frederick S. Kellogg, 1 Exchange 
Place. 

Nathan H. Pendergast, 586 New- 
ark Ave. 

Charles E. S. Simpson, 662 New- 
ark Ave. 

Mark A. Sullivan, 15 
Place. 


Exchange 


l‘'rederic B. Scott. 90 West St., 
New York. 

Max Levy, Bayonne. 

William Harris, Camden. 

Henry D. Bulkley, East Orange. 

Frank J. Pfaff, Elizabeth. 

David F. Plahn, 1 Newark St. 
| loboken. 

Harry Truax, Long Branch. 

G. M. Hillman, Mount Holly. 

\lbert Comstock, First Nat. Bank 
Building, Paterson. 

Robert Newton Crane, Plainfield. 

Edgar A. DeYoe, Ramsey. 

R. R. Howard, South Orange. 

Lloyd Thompson, Westfield. 

Eugene L. Hart, Passaic. 

\lbert K. Condit, Passaic. 
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SOME STATE NOTES. 


Major Carl Lentz, who has 
been President of the State Board 
for the Equalization of Taxes for 
a number of years past, was suc- 
ceeded March 29th by Mr. Frank 
B. Jess, of the Camden County 
Bar. 

Mrs. Elizabeth VanFleet, wid- 
ow of the late Vice-Chancellor 
VanFleet. has made a _ gift, in 
memory of her husband, to the 
Newark Eye and Ear Infirmary, 
of $5,000. Dr. Kipp, of that hos- 
pital, was in his lifetime a close 
friend of the Vice-Chancellor. 

Mr. Edward D. Duffield, of 
South Orange, is president of the 
Princeton Alumni Association of 
the Oranges. 

The New Jersey State Bar As- 
sociation has appointed - Hon. 
Charles G. Garrison, Hon. Fran- 
cis J. Swayze, Hon, James B. Dill, 
Hon. Edmund B. Leaming, Hon. 
Allen B. Endicott. Hon. John 
Westcott, Thomas E. French, 
William J. Kraft, Hon. Harry V. 
Osborne, Hon. Thomas A. Davis. 
Hon. Jay Ten Eyck, Clarence L. 
Cole, George A. Bourgeois, Ed- 
ward M. Colie, Frank Bergen 
and J. B. R. Smith delegates to 
attend the fourteenth annual 
meeting of the American Acad- 
emy of Political and Social 
Science. to be held at Wither- 
spoon Hall, Philadelphia, on April 
8th and 9th next. 





THE PORTRAIT. 


HON FREDERICK W. GNICHTEL. 

Judge Frederick W. Gnichtel 
was born in Newark in 1860, and 
was educated in the public schools 
of that city. He began the study 
of law in the office of Governor 
Fort and John A. Cobb. Later 
he took up the study of short- 
hand, and for many years was one 
of the official stenographers in 
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the courts of this State. In 1881 
he moved to Trenton, and has 
resided there ever since. 

He was admitted to the Bar, 
as an attorney at the June term, 
1893, and as a Counselor three 
years later. In 1901, he was elect- 
ed to the Common Council of the 
City of Trenton on the Republi- 
can ticket, and as Chairman of 
the Finance Committee became 
deeply interested in municipal 
inatters, particularly so far as 
they related to finances and taxa- 
tion. In 1905, he was elected 
Mayor, and served two years. He 
vas a member of the Commission 
on Municipal Government ap- 
pointed by Governor Stokes, and 
proposed an act which sought to 
give municipalities a larger de- 
eree of self-government, based on 
the plan incorporated in the Con- 
stitutions of a great many of the 
Western States. 

On May 25th, 1909, ex-Mayor 
Gnichtel was appointed by Gov- 
ernor fort Law Judge of the Mer- 
cer Court of Common Pleas to 
succeed Judge Rellstab, who re- 
signed the position to become 
Judge of the United States Dis- 
trict Court. On the 8th day of 
February, 1910, Governor Fort 
re-appointed him for the full term 
of five years, to begin April 1, 
1910, which appointment has been 
confirmed by the Senate. 

Judge Gnichtel married Caro- 
line C. Stevenson, the daughter of 
George H. Stevenson, and has one 
daughter, Julia Stevenson Gnich- 
tel. 





OBITUARY. 
JUDGE JOHN 8. BARKALOW. 
Ex-Judge John S. Barkalow 
died at his home, 275 E. Eigh- 
teenth st., Paterson, on March 
29th, from advanced years. Two 
years ago he lost his eyesight, 


which preyed on his mind heavily. 
This together with the loss of his 
two sons: Daniel, who met his 
death in an automobile accident 
four years ago, and Sidney, who 
died suddenly in January last, is 
believed to have hastened his 
death. 

A month previous to his death, 
Judge Barkalow underwent an op- 
eration with the result that he 
was able to see again, even being 
able to read his newspaper at 
times. It was thought that this 
would restore him to better 
health, but his vitality was too 
low. 

Judge Barkalow was born in 
Somerville, November 11, 1834. 
His father, Daniel Barkalow, was 
a noted lawyer of Somerset Coun- 
ty, being admitted to the New 
Jersey bar in 1829. The latter’s 
wife was the daughter of John 


Swartwout, a prominent politician 
of New York during the early 
days, who was also a close friend 
of Aaron Burr, particularly after 
the latter shot Alexander Hamil- 
ton in 1804. Mrs. Swartwout con- 


cealed Burr in a closet in her 
house for several days following 
the duel until he was able to steal 
his way to a British ship and take 
passage for England. Daniel re- 
sided in the Earl of Stirling man- 
sion at Basking Ridge. He stud- 
ied law with Governor Peter D. 
Vroom. Removing to Paterson, 
when in his prime, he was Prose- 
cutor of the Pleas of Passaic 
County from 1847-57. He died 
in 1866. 

Daniel’s son, John S., was born 
in the old Stirling mansion at 
Basking Ridge. After completing 
his preparatory course in the 
schools of Paterson, he entered 
Yale, from which university he 
graduated in 1854 with honors. 
He returned to Paterson and be- 
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gan the study of law in his fath- 
er’s office, then located at 155 
Main street. In November, 1857, 
he was admitted to the New Jer- 
sey bar and was licensed as a 
counsellor during the June term, 
1864. 

In April, 1864, he was appoint- 
ed city attorney for Paterson. He 
served until April, 1866. The fol- 
lowing April he was appointed to 
the same office, holding the posi- 
tion one year. 

The New Jersey Legislature of 
1871 provided for a law judge to 
be appointed in certain counties, 
whose duty it was to hold a court 
of Special Sessions, for the benefit 
of people who wished to waive 
indictment by the grand jury. Mr. 
Barkalow was appointed to fill the 
new position in Passaic county. 
At the end of his first year he 
was reappointed for another. 

Under the amended Constitu- 
tion of 1874 as to county judges 
he was reappointed to office, and 
continued in it until 1881, when he 
returned to his law practice for 
a number of years following. 
Governor Griggs appointed him a 
member of the Court of Errors 
and Appeals, in March 1896,which 
office he held for a year, when he 
was appointed to his old position. 
Judge of the Court of Common 
Pleas, which he held until 1902, 
when Francis Scott was appoint- 
ed in his stead. 

After leaving the bench in 1902 
Judge Barkalow returned to his 
private practice again. Fora time 
he was associated with two other 
well known Patersonians, Wil- 
liam Pennington and the late John 
R. Beam, the firm being known 
as Barkalow, Pennington and 
Beam. His law work was most- 


ly along office lines. a 
Five years ago the deceased re- 
tired from active work and since 
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that time has been seen but little 
upon the streets of his home town. 
He was a man of wide culture and 
a clever conversationalist, being 
able to talk most entertainingly 
upon any subject that might be 
suggested. He owned a large 
and valuable library, especially 
rich in the works of the classical 
authors, and particularly the old 
English. He also kept up _ his 
reading with the later day writ- 
ers, until his eyesight failed him. 
After that different members of 


the household read to him fre- 
quently. He also had an exten- 
sive knowledge of Paterson and 
the older families. 

The deceased was a_ lifelong 
resbyterian, attending the old 
first Presbyterian church until 


1886, when he together with many 
other residents of the Eastside 
founded the Church of the Re- 
deemer. lor over twenty years 
following, the late Mr. Barkalow 
was a trustee in the latter church, 
resigning only a few years ago, 
being compelled to do so on ac- 
count of his failing health. 

In 1862 Mr. Barkalow and Es- 
ther Earle, daughter of William 
Dickey, a well known manufac- 
turer of Paterson in the early part 
of the nineteenth century, were 
married at the First Presbyterian 
church by the Rev. Dr. Horn- 
blower, now deceased. Three 
children resulted from the union: 
Henrietta Swartwout, now the 
wife of David Magie, a son of 
Rev. Dr. Magie, pastor emeritus 
of the Church of the Redeemer, 
and a master at the Newark acad- 
emy; and the two sons, now de- 
ceased, Sidney and Daniel. 

Mrs. Barkalow, who is _ still 
living is an aunt of Mrs. Garret 
A. Hobart, widow of the Vice 
President. 








Ex-JUSTICE BENNETT VAN SYCKEL 
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